Clean Water Act Section 401 Certification Reviews

Through this review process, DEQ will develop a recommendation to the State Water
Control Board (Board), which has the authority to make the final decision under the
State’s authority from Section 401 of the Clean Water Act (CWA). Federal permit
approvals cannot be finalized unless the state grants a Water Quality Certification
(Certification) stating there’s a reasonable assurance that all Virginia water quality
standards (WQS) will be met if the projects are built in accordance with the conditions in
the Certification. The DEQ

Your comments should be aimed as specifically as possible at ways the pipelines
can or will cause or contribute to violations of the WQS. That is the legal question
that will determine whether a Certification is legally supportable or not.

In your comments, describe ways you use waterbodies that would be directly affected
by pipeline work or are downstream of those areas. If you use a stream for fishing,
boating, swimming, or just for aesthetic enjoyment those are valid recreational use that
DEQ must protect. Describe waters you know to have valuable and sensitive species
(brook trout, mussels, endangered species, etc.).

Sample Comments and Talking Points:

- The time period for the public participation process is too short and must be
extended. The current schedule does not give the public enough time to review
relevant documents.

- DEQ has not analyzed cumulative impacts on major watersheds from all pollution
sources to waters that would be affected by these projects. Such cumulative impacts
analyses are conducted by DEQ for all other project reviews.

- The burden of proof to assure that all water quality standards will be met is on the
applicants and DEQ. The Applicant has not met the standards required to provide
proof that there will be no illicit discharge to State waters.

- DEQ released the erosion control construction plans two weeks after the start of the
Section 401 public comment period was announced. The erosion control plans are a
critical component of the 401 Certification. The public comment period should be
extended to account for the late submittal of information. DEQ jumped the gun in
starting the comment period without the plans available for public review.

- DEQ is considering approval of variances for open trench sections to exceed the
standard open trench length of 500 feet. Construction variances allow for less
stringent water quality protection measures. The Certification Conditions do not
include requirements for analysis of construction impacts resulting from allowing the
variances.

- DEQ has not analyzed impacts to recreational uses, such as fishing, that would
result from construction or maintenance of the pipelines. Recreation and support of
native aquatic life communities are designated uses in all state waters. The activities
proposed will impair existing or designated uses that must be fully protected in state
waters.



DEQ has failed to analyze whether erosion control measures to maintain high water
quality in streams can be met. The erosion control plans will take months to review
for compliance with erosion and stormwater management standards and regulations.
The amount of time required for a complete review of the construction plans is
substantial. The time schedule set by DEQ for approval of the 401 Certification does
not provide adequate length of time for review of the erosion control plans. The
plans provide the basis for assuring the water quality requirements are met. DEQ
cannot provide assurance the clean water requirements are met without completing
the erosion control plan reviews.

Average times for construction plan reviews are 8 months to a year for an average
site. The size of the pipelines projects is much larger than an average site, yet the
schedule for plan review is much shorter at 4 months. DEQ is taking shortcuts to
expedite the project review, instead of performing a careful and thorough review.

DEQ will not consider the results of reviews of erosion and sediment control plans,
and other detailed plans, such as characterizations of karst areas, after the public
Section 401 comment period ends.

Dye trace studies proposed in the approved Karst Dye Tracing Plan should be
completed during the Certification review process and Not prior to initiation of land
disturbing activities in karst terrain.

Discharges from upland activities will result in sediment discharges and the pollution
control measures proposed will not prevent stream impairments in cases where
there are steep slopes, highly erodible soils, and fine soils that cannot be filtered out
by silt fences and other methods. Such discharges will impair habitats and fish
populations for months or years and will prevent people from using those stream
sections. Even temporary impairments of uses are prohibited in Virginia Water
Quality Standards.

Disturbance and removal of riparian buffers from construction activities will be
allowed beyond 50 feet of any perennial, intermittent, or ephemeral surface waters.
Fifty feet is not adequate to provide protection from land disturbing activities. The
minimum buffer should be 100 feet.

The conditions stated in the Draft 401 Certification are meant to provide the
Commonwealth with an increased degree of assurance that construction activities
which may result in a discharge to surface waters, will be conducted in a manner
that is protective of water quality. The draft conditions fail to provide that assurance.

Until a complete review of the erosion control construction plans is complete, there is
no assurance that the conditions meet the stated requirements.
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